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et al.: Panel Handout: LGBT Issues in Higher Education Labor Relations -

U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Wasliington, DC 20507

Complainant
V.

Anthony Foxx,
Secretaiy,
Department of Transportation
(Federal Aviation Administration},
Agency.
Appeal No. 0120133080
Agency No. 2012-24738-FAA-03
DECISION
Complainant timely filed an iqipeal with the Equal Employment Cqiportunity Commission
(EEOC or Cominission) from the Agency's final Vision, dated July 17, 2013. dismissing his
complaint of unlawful enq>loyment discriminaticm alleging a violation of Title VII of tbe Civil
Rights Act of 1964 (Title VH), as amended, 42 U.S.C. §§ 2000e-2000e-17. For the reasons
that follow, the Commission REVERSES and REMANDS the Agency's final decision.
ISSUES PRESENTED
The issues presented in this case are (1) whether Complainam's initial contact with an Equal
Employmem Opportumty (EEO) Counselor was timely; and (2) whether a conqilaint alleging
discrimmation based on sexual orientation in violation of Title Vn of tbe Civil Righis Act of
1964 lies within tfae Commission's jurisdiction.'
BACKGROUND
At the time of events giving rise to fiiis conqilaint, Conqilainant woiked as a Siqiervisoiy Air
Traffic Control ^lecialist at the Agency's Soufiiem Region, Air TYafGc Division, Air TrafHc
Control Tower/bitemational Aiiport in Miami, Florida.
On August 28, 2012, Ccmqilainant contacted an EEO counselor and <m Deceniber 21, 2012,
filed a formal EEO ccmqilaim allegmg fiiat i&ts Agency subjected hun to discrimination cm the
bases of sex (male, sexual orientation) and reprisal fbr pricn* protecrted EEO activity when, on
' This decision addresses onlyfietimelinessand jurisdiction <|uestions raised on appeal. We talce no
position onfiiemerhs of Conqilainant's claim of discrimination. Tbat is for die Agency to detennine
iqion remand.
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July 26, 2012, he learned that he was not selected for a permanent position as a Front Line
Manager (FLM) at file Miami Tower TRACON facility (fiie Miami facility).
The Agency iK:cepted tfae complaint for investigation. When the investigation was completed,
Conqilainant was given his notice of right to rec|uest a bearing before an EEOC acfaninistrative
judge or an immediaie final decisicm by tfae Agency based on the investigative report. On May
21, 2013, Ccmoplainant rec{uested an immediate final decisicm from tfae Agency. The Agency
issued its Final Agency Decision (FAD) on July 12,2013.
The evidence developed during tfae investigation shows that in October 2010, Conqilainant was
selected for and accqited a tenqioraiy FLM position at the Miami facility. The record furtfaer
reflects that fiie Agency issued a vacancy announcement for a permanent FLM positicm in Jime
2012.
Ccmqilainant did not officiaUy apply fbr fiie pennanent positicm based on his undeistanding fiiat
all tenqxirary FLMs, such as himself, were autcmiatically ccmsidered for any cqien pennanent
FLM posting. Ccmiplainant claimed that management knew of fais desire to obtain a pennanent
FLM positicm and fiiat fae was well-<|ualified for the position given his years of experience, as
well as fais familiarity with fiie Miami focility. Ccmqilainant was not selected for tfae
pennanent FLM positicm. The feilure to be selected for tfae pennanent FLM positicm forms
file basis of fais discrimination ccmtqilainl.
The Agency asseits that fiie peimanent FLM position was never filled, and hence no
discrimination cxxurred.
Conqilainant alleged tfaat fae was not selected because fae is gay. He alleged that his supeivisor
who was involved in fiie selecticm process for the permanent positicm made several negative
ccmunents about Ccm:qilainant*s sexual orientation. For exanqile, Ccmqilainant stated tfaat in
May 2011, when fae menticmed fiiat fae and his partner attended Mardi Gras m New Orleans,
file siqiervisor said, *We dcm't need to bear about tbat gay stuff." He also aUeged tfaat die
siqiervisor told faim cm a number of occasions tfaat fae was ' a distracticm in tfae radar room**
wfaen his participation in conversaticms included u^ntion ofhis male partner.
In its FAD, fiie Agency did not address fiie merits of Complainant's claim. Instead, fiie Agency
dismissed fiie conqilaint on fiie grounds that it bad oot been raised in a timely fesfaicm wifii an
EEO counselor, as reciuired by EEOC regulaticms. Tbe Agency reasoned tfaat fiie 45-day
limitaticm period in wfaich Conplainant should have ccmtacted a counselor started to run in
October 2010, the date cm wfaich fiie Complainant was aware fiiat his t e n ^ r a r y FLM position
would expire after two years aiKlfaewould be retumed to his previous positicm. Therefore, fiie
Agency found fiiat Complainant's EEO ccxinselor ccmtact in August 2012 was made weU
beycmd the 45-day limitaticm period.
The FAD also notified Complainant fiiat, pursuant to the '"Secretary's Policy cm Sexual
Orientation" and the "Departmental Ofiice of CivU Rights' Marcfa 7, 1998 Procedures for
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Complamts of Discrimination based cm Sexual Orientaticm," tfae ''sexual orientaticm portion of
file claun is iqipealable to [tfae Agency) and the portion of fiie claun mvolving reprisal is
appealable to file EEOC [pursuant to 29 C.F.R. § 1614.110(b)]."
Ccmiplainant ^ipealed the Agency's decisicm to the Ccmunissicm.
ANALYSIS AND FINDINGS
TimeUness of EBO Counselor Contact
EEOC's regulaticms require fiiat complaints of discriminaticm be brcmght to the attenticm of an
Eqjual Enqiloyment Opportunity Counselor "within 45 days of the date of the inatter aUeged to
be ctiscriminaloiy or, in the case of perscmnel acticm, witfain 45 days of fiie effective date of tbe
action." 29 C.F.R. § 16I4.105(aXl). The Commissiim has long iqqiUed a "reasonable
suspicion" standard, viewed from tfae peispective of fiie conqildnant, to detennine when fiie
45-day lunitation period is triggered. S ^ e ^ . Complainant v. U.S. Postal Serv., EEOC
Appeal No. 0120093169. 2014 WL 2999934 (EECXT June 27, 2014) (citing Howard v. Dep't
of die Navy, EECX: Request No. 05970852. 1999 WL 91430 (EEOC Feb. i U 1999), citing
BaU V. U.S. Postal Serv.. EECX: Appeal No. 01871261. 1988 WL 921053 (EEOC July 6,
1988), req. for recon. den.. EECX Request No. 05980247 (July 15, 1988)). Thus, fiie time
limitation is not triggered untU a ccmqilainant should leascmably suspect discrimination, even if
aU tfae facts tfaat might siqqiort the c:faarge of discriminaticm faave not yet become sqqiarent
Furfiier, it is weU-setUed fiiai wfaen, as here, there is an issue of timeliness, **[a]n agency
always bears the burden of obtaining sufticient informaticm to support a reasoned determination
as to timelmess." WUUams v. Dep't of Def., EEOC Request No. 05920506, 1992 WL
1374923, *3 (EEOC Aug. 25, 1992). We ccmclude fiie Agency has not met fiiis burden and
erred in dismissing tfae ccmiplaint fbr untimely EEO counseling.
In its FAD, tfae Agency stated fiiat it considered fiie date of the aUeged adverse action to be
October 2010, when Conqilainant assumed fais tenqioraiy FLM positicm and, acc:ording to tfae
Agency, knew fimt he would be retumed to his former position at the eiqiiration of the
iqqminimem. However, die Agency acknowledged in its FAD tfaat "file date of tfae incidem for
tfae instant complaint is in dispute." It is clear fiiat a pennanent FLM vacancy was posted in
June 2012 and a sdection was made in July 2012, alfiiough fiie selectee later declined tfae
position and fiie certificate of eUgibles esqiired witfacmt any fiufiier selecticm being made.
The Agency aigued tfaat Complainant did not ^qily for fiie positicm, but Ccmqilainant clauns
tfaat he ctid not fonnaUy iqiply because of his understanding fiiat aU tenqioraiy FLMs were
automaticaUy ccmsidered for vacant, permanent FLM positions. Further, Complainant stated
tfaat fais desire for pnmioticm was weU known in die Miami facUity. Whefiier, under fiie fects of
tfais case, Conqilainant was or was not reciuired to submit an applKaticm in order to be
considered for tfae vacant peimanent position goes to fiie merits of fais conq)laint. At fids stage
of the proceedings, the inc]uiry is limited to whetfaer Cbnqilainant bas met the procedural
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requisites to bring his EEO ccmqilaint in the Part 1614 process and if fae faas fiie legal right to
come before fiie Ccmimission. See, e.g., Omplainant v. U.S. Ecpial Employment Opp.
Commn.. EEOC Appeal No. 0120120403, 2013 WL 6145999 (EEOC Nov. 13, 2013) (citing
FerrazzoU v. U.S. Postal Serv., EEOC Request No. 05910642, 1991 WL 1189594 (EECX
Aug. 15, 1991). We find thatfaefaasdone so.
According to the affidavits of Complainant's first-level siqiervisor (Sl) and seccmd-level
supervisor (S2): Individuals, including C^cmqilainant, conqieted for tfae temporary FLM
appointments. Tfae vacancy announcement for Ccmqilainant's tenqioraiy FLM sqqmintment
stated fiiat appointment could "be extended, terminated, or become pennanent without further
conqietition.'' In February 2012, an announcement was made tfaat a tenqmraiy FLM
(Employee 1) faad been convened to peimanent status. Employee 1 ctid not ccm^ete for fiie
pennanent positicm. Subsequentiy, a second tenqmrary FLM (Enqiloyee 2) bad been ccmveited
to pennanent stams without ccmqieting for fiie position.' Neifiier Sl nor S2 ejqilained tfae
prcx:ess by which temporaiy FLMs were converted to pennanent status in fiieir affidavits,
although S2 staled that it was a matter of managerial ctiscreticm.
It is not reasonable for the Agency to argue tfaat Conqilainant knew or sfaould have known fiiat
be was being discriminated against wifii regaid to cxmversicm to a pennanent positicm at tbe
time he was appointed to a tenqioraiy FLM positicm. Omqilainant bad no reason to know or
to suspect at ^ e time of bis temporary sfipointment that fae subsecpientiy would not be selec:ted
for a peimanent FLM position, let alone for discriminatoiy reascms. As fiie elevaticm of file
two tenqiorary FLMs demonstrates, ccmversicm to a permanent FLM position was a realistic
possibiUty for Ccmqilainant if a vacancy arose during fais tenure. Tfae Agency's position might
faave merit if Complainant's claim were tfaat, wfaen fae was given a tenqioraiy aqipointment,
otfaer individuals outside of fais protected group were given pennanent qqiointments. But fiiat
is not the claim at bar. Rather, the claun is whether COnqifaunant was treated disparately wfaen
fae was not ccmverted to pemianent status nearly two years after his iqqiointment.
The standaid we ^qily to detennine timeliness is wfaen COmplainant reas<mably sfaould bave
first suspected discriniination. Here, we find fiiat Ccmqilainant c:ould only reascmably have
subiected fiiat discrimination occurred after lie leaned fae was not selected for ccmversion to
the pennanent FLM position cm July 26, 2012, near fiie end of fais two-year temporaiy
assignment. S ^ Howard, EECX Request No. 05970852, 1999 WL 91430 (EEOC Feb. 11,
1999). Conqilainant's contact wifii an EEO Counselor on August 28, 2012, dierefore, fieU
witfain file 45-day limitaticm period and was timely. Acxordingly, we remand tbe ccmqilaint for
fiirtfaer processing by fiie Agency consistent with fiie niling tielow.

^ While Employee 2 was converted to peimanem stalus to resolve in EEO complahit be had filed, fiiere
is no indication fiiat fiie reason for bis conversion to pennanent status was common knowledge. Sl
averred fiiat &iq>loyee 2 would have qualified for conversion to pennanent stams in any event.
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EEOC Jiuisdicti<m over Conplainant's Sex Discrimination Claim
Tfae narrative acc:cmqianying bis fonnal ccmqilaint makes clear that Conqilainant beUeves that
he was denied a pennanent positicm because of his sexual orientation. The Agency, in its final
decisicm, indicated it would process this claim only under its internal procedures ccmceming
sexual orientation discrimination and not through the 29 C.F.R. Part 1614 EEO ccmqilaint
piocess. The Agency erred in tbis regard.
Tide v n requires that "[a]U personnel acticms affecting [federal] employees or iqiplicants for
enqiloyment . . . shaU be made free from any discriminaticm based cm . . . sex." 42 U.S.C.
§ 20(X)e-16(a). This provisicm is analogous to fiie secticm of Titie Vn goveming employinent
discriminaticm in the private sector at 42 U.S.C. § 2000e-2(aKl) (it is unlawftil for a covered
enqiloyer to "faU or refuse to hire or to ctiscbarge any incUvidual, or otherwise to discriminate
with respect to fais compensation, terms, ccmditions, or privileges of employment, tiecause of
sucfa indivichial's . . . sex").
Tifie Vn's prohibition of sex discrinunation means tfaat enqiloyers may not "rel[y] iqxm sexbased considerations'* or take gender into account wfaen making enqiloyment decisions. See
Price Watertiouse v. Hopkms. 490 U.S. 228, 239, 241-42 (1989); Ma:y v. Dep't of Justice.
EECX Appeal No. 0120120821, 2012 WL 1435995, at *5 (EEOC Apr. 20, 2012) (quoting
Price Waterfaouse, 490 U.S. at 239).^ This applies ec]uaUy in claims brought by lesbian, gay,
and bisexual individuals under Tifie V n .
Wfaen an employee raises a claim of sexual orientation discriminaticm as sex discriinination
under Tide VH, tfae question is not whefiier sexual orientation is eiqiUcitiy listed in Tifie Vn as
a prohibited tiasis for enqiloyment actions. It is not. Ratfaer, the cpiestion for purposes of Tifie
v n coverage of a sexual orientaticm claim is fiie same as any other Titie VII case involving
aUegations of sex discrimination—wfaether the agency has "relied cm sex-based considerations"
or "take[n] gender into account" wfaen taking die cfaaUenged employment action.^
' As used in l ^ e VU, file term "sex" "cnccmqiasses both sex-fiiatis, the biological differences between
men and women - aid gender." S K Sdiwenk v. Hartford, 204 F.3d 1187,1202 (9fii Cir. 2000); s ^
also Smitfi v. City of Salem. 378 F.3d 566. 572 (6fii Cir. 2004) ("The Scqneme Court made clear Ibat
in tbe context of Tifie VU, discriniination because of 'sex' includes gender discriminatioiL'). As the
Bevemh Circuit noted in Cjlenn v. Bnunby. 663 F.3d 1312,1316 (lllh Cir. 2011), six members of fiie
Siqneme Coun in Price Waterfaouse agreed fiiat Title Vn barred "not just discrimination because of
biolo^cal sex, but also gender stereo^ing—failing to act and a^^pear according to expectations defined
tiy gender." As sucb, fis terms "gender" and "sex" are often used inteicbangeabfy to describe fiie
discrimination prohibited by Tide VU. See, e ^ . Price Wateifaouse v. Hopkins at 239 (1989)
('Congress' intent to forbid employers to take gender imo account in making enqtloyment deciskms
appeals on tbe &ce of file stamte.") ^lundity opinion). Wc cki Ifae same infiiisdecisicm.
* As we observed uiMacy. 2012 WL 1435995 at *6:
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In tfae case before us, we ccmclude tfaat Conqilainant's claim of sexual orientation
cUscrimination aUeges fiiat the Agency relied on sex-liased considerations and took his sex into
account ui its empioyment decision regarding die pemianent FLM position. The Conqilainant,
therefore, has stated a claim of sex discriminaticm. Indeed, we conchide that sexual orientaticm
is inherendy a "sex-based ccmsideraticm," and an aUegation of discriminaticm based on sexual
orientation is necessarily an aUegaticm of sex discriminaticm under Tide V n . A conqilainant
aUeging that an agency took his or faer sexual orientaticm into acccmnt in an enqiloyment acticm
necxssarily aUeges that die agency tcxik his or her sex into acxount.
Discriinination cm tfae basis of sexual orientation is premised on sex-liased preferences,
assumptions, expectaticms, stereotypes, or norms. "Sexual orientaticm" as a concept cannot be
defined or understocxl witfaout reference to sex. A man is refeired to as "gay" if fae is
physicaUy and/or emoticmaUy attracted to otfaer n^n. A wcmian is referred to as "lesbian" if
sfae is pfaysicaUy and/or emotionally attracted to otfaer wcmien. Someone is refened to as
"faeterosexual" or "slraigfat" if he or she is physicaUy and/or emotionally attracted to someone
of the opposite-sex. See, e.g., American Psychological Ass'n, "Definition of Teims: Sex,
Cjender,
Gencter
Identity,
Sexual
Orientation"
(Feb.
2011),
avaUable
at
btq}://www.apa.org/pi/lgbt/resouices/ sexuaUty-definiticms.pdf CSexual orientatitm refeis to
tbe sex of fiiose to whcmi cme is sexuaUy and romanticaUy attracted." (seccmd enqibasis
added). It foUows, dien, that sexual orientation is inseparable from and inescqiably linked to
sex and. therefore, tbat aUegations of sexual orientaticm discrimination involve sex-liased
consideraticms. One can describe this inesciqiable link between aUegations of sexual
orientation discriminaticm and sex discriminaticm in a number of ways.
Sexual orientation cUscrimination is sex discriinination because it necessarily entails treating an
enqiloyee less fevorably because of tfae employee's sex. For exanqile, assume tfaat an
enqiloyer su^iends a lesbian enqiloyee for ctisplaying a pfaoto of faer female qiouse on faer
d e ^ , but does not suspend a male enqiloyee for displaying a photo of bis female spouse on bis
desk. Tbe lesbian oiqiloyee in fiiat exanqile c:an aUege fiiat ber enqiloyer tcxik an adverse
acticm against her that tfae enqiloyer would not have taken had sfae been male. That is a
"*T^le v n . . . identif[ies] one circumstance in «4iidi an enqilciyer may take gender
iiao account in making an eirqiloyinent decision, namely, "tAuesk gender is a Imna fide
occiqiational c|ualification [(BFOQ)] reascmaUy necessary to the normal operation of
th[e] particular business or enterprise."' Price Watertiouse. 490 U.S. at 242 (quotiiig 42
U.S.C. §2000e-2(e)). Even fiien, *fiie [BFCX21 exception was in feet meant to be an
extrranely naiiow excqition to fiie general prc^iibition of discrimination cm die basis of
sex."' IDofiiard v. Rawlinson, 433 U.S. 321, 334 (1977).] See PhilUps v. Martin
Marietta Corp.. 400 U.S. 542, 544 (1971) (MaisbaU, J., concurring) "The only
plausible infermce to draw from fiiis provision is Ifaat, in aU ofiier circumstances, a
peison's gender may not be consideied ui making decisions ttiat affect her." Prke
Waterfaouse, 490 U.S. at 242.
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legitiniate claim under Titie Vn tfaat sex was unlawfidly taken into account in tfae adverse
employment acticm. See Los Angeles Dep't of Watei & Power v. Manhart, 435 U.S. 702, 711
(1978) ("Such a practice does not pass the sinqile test of whedier the evidence shows
'treatment of a person m a manner which but for fiiat person's sex would be different.'"). The
same result holds Hue if tbe peison discriminated against is straight. Assume a woman is
suspended because she bas placed a picture of faer fausband oa her desk but her gay coUeague is
not suspended after he places a picture of fais husband on his desk. The stiaight female
enqiloyee could bring a cognizable Tide Vn claim of cUsparate treatinent because of sex.
Tfae court in HaU v. BNSF Ry. Co.. No. 13-2160, 2014 WL 4719007 (W.D. Wasfa., Sept. 22
2014) adopted diis analysis of Tifie VU. In fiiat case, tfae court found tfaat tfae plaintiff, a male
wfao was mairied to ancrtfaer male, aUeged sex discriminaticm imder Tifie VU wfaen fae stated
that he "experienced adverse enqiloyment action in die denial of die spousal healtfa benefit, due
to sex, where sinularly situated females [married to males] were treated more fevorably by
gettmg the benefit." M. at *2. The ccmrt recognized fiiat tfae sexual orientation discrimination
aUeged by tfae plaintiff constimted an aUegaticm diat die employer was treating female
enqiloyees with male partners more fevorably tfaan male aiqiloyees witfa male partners sinqily
because of fiie enqiloyee's sex. See also HeUer v. Columbia Edgewater Country Club. 195 F.
Siqqi. 2d 1212, 1223 (D. Or. 2002) ("One way (but certaudy not die only means) of [aUegmg
a claim under Tide Vn] is to inciuire wfaetfaer die harasser would have acted the same if tfae
gender of die victim had been different. A juiy could find that [HeUer's manager] would not
faave acted as sfae (aUegedly) cUd if Plaintiff were a man datmg a woman, instead of a woman
dating a woman.") (intemal citations omitted).^

^ courts have also adopted this analysis in claims of sex discrimination under Tifie DC. tfae Due Process
C^use, and tbe Ec]ual Protection Clause. S ^ Videckis v. Pepperdine Univ.,
F. Supp. 3d
, No.
15-298, 2015 WL 1735191 (CD. Cal., 2015) ("[Dlisciinunation based on a same-sex relationship
could faU under tbe umbreUa of sexual discrimination [prohibited by Tide DC] even if such
discrimination were not based eiqiUcidy on gender stereotypes. For example, a poticy fiiat female
baskefinU players could cmly be in relationsfaqs witb males inberemly would seem to discriminate cm
file basis of gender."); Lawson v. KeUy.
F. Supp. 3d
, 2014 WL 5810215, at *8 (W.D. Mo.
Nov. 7. 2014) ("The State's peimisskm to many depends on die genders of tfae paiticqiants. so the
restriction is a gender-based classification," and it violates die Ecjual Protection Clause); Peny v.
Schwarzenegger, 704 F. Siqip. 2d 921, 996 (N.D. Cal. 2010) ("Sexual onentation discrimmation can
take the form of sex disciimination. Here, for exanqife, Peny Is picMiited from marrying Stiei, a
woman, because Perry is a wcmian. If Perry were a man. Preposition 8 would not prohibit marriage.
Thus, Proposition 8 operates to restrict Perry's choice of marital partner because of faer sex."), afTd
sub nom.. Perry v. Brown, 671 F.3d 1QS2 (9fii Cir. 2012), vacated and remanded sub nom.
HoUingswortfi v. Perry. 133 S. C t 2652 (2013); cf ObereefeU v. Hodges. 576 U.S.
, 2015 WL
2473451, *19 (2015) ("[I]t must be fiirfiier acknowledged tbat paws jmibibiting same-sex marriage]
abridge central precepts of ecpiality. Here fiie marriage laws enforced by the respondents are in essence
unequal: same-sex couples are donied aU fiie benefits afforded to opposite-sex couples and are barred
from exercising a fundamental right.").

Published by The Keep, 2016

7

Journal of Collective Bargaining in the Academy, Vol. 0, Iss. 11 [2016], Art. 25

0120133080

Sexual orientation cUscrimination is also sex discrimination because it is associational
cUscriminaticm on fiie basis of sex. That is, an enqiloyee aUeging discrimination cm tbe basis of
sexual orientaticm is aUeging tfaat fais or faer enqiloyer tcmk fais or faer sex into account by
treating faim or faer differenfiy for associating with a person of tfae same sex. For exanqile, a
gay man who aUeges that his enqilc)yer Mxk. an adverse enqiloyment acticm against faim because
be asscxiated with or dated men states a claim of sex discriniination under Tide VO; tfae fact
fiiat file enqiloyee is a man instead of a woman motivated tfae employer's discrimination against
faim. Sinularly, a faeterosexual man wfao aUeges a gay supervisor denied faim a promotion
because he dates women uistead of men states an actionable Tifie VU claim of discriminaticm
because of his sex.
In iqiplying Tide VU's prc^bition of racx cUscriminaticm, courts aixl tfae Commissicm faave
consistentiy ccmctuded tfaat tfae stamte prohibits discriminaticm based cm an employee's
asscxiaticm wifii a perscm of anotfaer race, such as an interracial maniage or friendshqi. See,
e.g., Rcqrd v. Amite County School Dist., 581 F.3d 244, 249 (5fii Cn. 2009) ("This court has
reccignized that. . . Tide VU prc^bit[s] discriminaticm against an en^lciyee on die basis of a
personal relationshqi between die employee and a person of a different race."); Holcomb v.
lona CoU., 521 F.3d 130, 138 (2d Cir. 2008) ("We . . . hold fiiat an employer may violate
Tifie v n if it takes acticm against an enqiloyee because of the oiqiloyee's asscxiaticm with a
perscm of anodier race.").* This is because an enqiloyment acticm based cm an enqiloyee's
relationshqi widi a perscm of another race necessarily involves ccmsiderations of tfae enqiloyee's
race, and dius ccmstimtes discriminaticm becrause oftfae employee's race.
Tfais analysis is ncH limited to the ccmtext of race discriinination. Tide Vn "on its feee treats
each of the emunerated categories"—race, color, reUgicm, sex, and national origin—"exacdy
die same." Prfcc Wateifaouse. 490 U.S. at 243 n.9 ("[Olur ^lecific references to gender
thrcmgfacmt tfais cqiinicm, and tfae principles we anncxmce, apply witfa ec]ual force to
cUscriminaticm based cm race, religion, or national origin."); see aJso Wfaidbee v. GaizarelU
Food Specialties, tac.. 223 F.3d 62, 69 n.6 (2d Cir. 2000) ("[Tlfae same standards zpp\y to
bodi race-based and sex-basedfaostUeenvircmment claims."); WiUiams v. Owens-IIUnois. Inc..
665 F.2d 918, 929 (9fii Cir. 1982) ("[T]fae standard for proving sex discrimination and race
discrunination is die same."); Horace v. City of Pontiac. 624 F.2d 765, 768 (6di Cir. 1980)

' S ^ also Tetro v. EUiott Popham Pontiac. Oldsmobile, Buick A GMC Thicks, Inc., 173 F.3d 988,
994 (6th Cir.1999) (*A ^ ^ t e employee who is discharged because his chikl is biracial is discriminated
against on die basis of his race . . . . * * ) ; Hancock v. Dep't of Transp., EECX: Appeal No. 01922416,
1992 WL 1371812 ^ECX Dec. 2. 1991), req. for recon. den.. EEOC Request No. 05930356. 1993
WL 1510013 (EECX Sqit. 30, 1993) ("[A]n uidividual may be codded to protection by viiOie of
asscxiation with a membei of a protected dass . . . . " ) ; Robertscm v. U.S. Postal Serv.. EEOC Appeal
No. 01201135S8, 2013 WL 3865026 (EECX Jul. 18, 2013), n. 1 (association discrimination may be
estabUsfaed «here evidence permits Ifae inference fiiat an agency's a a or omisskin would not faave
occuned if fix complainant and associate were of fie same race).
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("Bofii cases concem Titie VH cases of race discriinination, but die same standaids and order
of proof are generally iqipUcable to cases of sex discrimination.").
Therefore, Tide Vll similarly prolubits employers from treating an enqiloyee or applicant
differentiy than other employees or sqqilicants based on die fact that such individuals are in a
same-sex marriage or because the employee has a personal asscxiation with scmieone of a
particular sex. Adverse action on that basis is, "by definition." discrimination because of the
employee or ^qiUcant's sex. Cf Parr v. Woodmen of die World Life his. Co.. 791 F.2d 888.
892 ( l l t h Cir. 1986) ("Where a plaintiff claims cUscrimination based upon an interracial
marriage or asscxiation, be aUeges, by definition, that be has been discriminated against
because of liis race [in violation of Tide VH]."); Scfaroer v. BUlington. 577 F. Supp. 2d 293,
307 n.8 (D.D.C. 2(X)8) ("Discrimination tiecause of race has never been limited only to
cUscrimination for being one race or anotfaer. Instead, courts bave recognized tbat Tifie Vn's
prohibition against race ctiscrimination protects employees frcmi being discriminated against
because of an interracial marriage, or . . . friendships.**).
Sexual orientation cUscrimination also is sex discriinination becrause it necessarily involves
ctiscrimination based cm gender stereotypes. In Price Waterfaouse, tfae COiut reaffirmed tfaat
Congress intended Tide VII to "strike at tfae entire spectrum of disparate treatment of men and
women resulting from sex stereotypes." 490 U.S. at 251 (ciuoting Los Angeles Dep't of Water
& Power V. Manhart, 435 U.S. 702. 707 n.13 (1978)). hi die wake of Price Wateifaouse,
courts and tfae Commission faave recognized tfaat lesbian, gay, and bisexual inctividuals can
bring claims of gender stereotyping under Titie VII if sucfa incUviduals demonstrate tfaat tfaey
were treated adversely because they were viewed—based on tfaeir sqqiearance, mannerisms, or
conchict—as insufficientiy "masculine" or "feminine."^ But as the Commission' and a number
^ ^ Smifii V, City of Salem. Ohio. 378 F.3d 566, 574 (6tii Ch. 2004) ("Il follows [from Price
Waterbousel tbat employers who discriminate against men because tbey . . . act femininelyf ] are also
engaging in sex discrimination, because tbe discrimination would not occur but for the victim's sex.");
EECX V. Bob Brodiers, 731 F.3d 444. 459-60 (5fii Cir, 2013) (cn banc) ("[A] jury could view WoUe's
behavior as an attenqit to denigrate Woods because — at least in Wolfe's view — WoodsfeUoutside of
Wolfe's manly-'inan stereotype" and diat would constimte sex discrimmation m violation of Tifie VU).
» Sw Veretto v. United States Postal Service. EECX Appeal No. 0120110873, 2011 WL 2663401
(EECX July 1,2011) (conqilainant's allegation of sexual orientation discrimmation was a claim of sex
discrimination tiecause it was liased on die sex stereotype fiiat marrying a woman is an essential pan of
being a man); CasteUo v. U.S. Postal Servfce. EECX Request No. 0520110649, 2011 WL 6960810
(EECX Dec. 20, 2011) (complainant's aUegation of sexual orieniatkm discrimination was a daim of
sex discrimination because it was based on fix sex stereotype fiiat having relationshqis with men is an
essentia] part of bemg a woman); Baker v. Social Sreurity Administration, EEOC Appeal No.
0120110008, 2013 WL 1182258 (EECX Januaiy 11, 2013) (complainant's aUegation of sexual
orientation discriniination ¥^as a claim of sex discrimination because It was based on bis gender nonconforming bebavior); Dupras v. Dep't of Commerce. EEOC Request No. 0520110648, 2013 WL
1182329 (EEOC March 15.2013) (complainam's aUegation fiiat she was subjected to stereotyping on
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of federal courts' have concluded in cases dating from 2002 onwards, cUscriminaticm against
pecqile who are lesbian, gay, or bisexual cm die basis of gender stereotypes often involves far
more tfaan assunqitions about overt masculine or feminine befaavior.

tbe basis of sex because of ber sexual orientation is sufUciem to state a claim of sex discrimination
under Tifle VH); Culp v. Dep't of Homeland Securitv. EECX Appeal No. 0720130012, 2013 WL
2146756 (EECX May 7, 2013) (complainant's aUegation of sexual orientation discrimination stales a
claim of sex discriinination because it was an aUegation that her siqiervisor was motivated by
stereotypes diat women sbould only have relationshqis wifii men); Brooker v. U.S. Postal Service.
EECX Request No. 0520110680 , 2013 WL 4041270 (EECX May 20, 2013), (complainant's
aUegation fiiat coworkers were spreading aUegations about his sexual orientation was properly framed
as a claim of sex discrinunation); Conaplainam v. Dep't of Homeland Security. EECX Appeal No.
0120110576. 2014 WL 4407457 (EECX August 19, 2014) (reafHrmmg fix analysts m fix cases cited
above).
' Sec Cemola v. Pcmer. 183 F. Supp. 2d 403, 410 (D. Mass. 2002); HeUer, 195 F. Siqip. 2d at 1224
(D. Or. 2002) (''[A] jury could firid fiiat Cagle repeatedly faaiassed (and ultunately discharged) HeUer
because HeUer did not conform to Cagle's stereotype of how a woman ought to behave. HeUer is
attracted to and dates odier women, whereas Cagle beUeves fiiat a woman sfaould be attracted to and
date only men."); Koien v. Ohio BeU. 894 F. Siqip. 2d 1032, 1038 (N.D. Ohio 2012) ("And here,
Koren chose to lake his spouse's sumame—a "traditionaUy" fenunine practice—and bis co-workeis and
superiors observed diat gender non-conformance when Koren recjuested to be caUed by fais married
name."); Terveer v. BiUington, 34 F. Supp. 3d 100, 116, 2014 WL 1280301 (D.D.C. 2014) Qplaintiff
stated a claim of ctiscrimination cm fix basis of sex wben fae 'alleged that fae is a homosexual male
whose sexual orientation is not consistem witb tbe Defendam's percqition of acceptable gender roles,
fiiat his status as afaomosexualmale ctid not conform to fix Defendant's gender stereotypes asscxiated
with men under Mech's supervision or at tfae LCX, and fiiat his orientation as homosexual bad removed
him from Mech's preconceived definition of male.") (internal citations and quotes omittecQ; Boutiltier
v. Hartford Pubtic Schools. 2014 WL 4794527 (D. Conn. 2014) (deiiying an employer's motion to
dismiss by finding tfaat plaintifr, a lesbian, bad s^ forth a plausn>le claim diat she was discriminated
against based cm sex due to ber non-conforming gender behavior): Deaeffe v. Sky West, Inc.. 2015 WL
2265373, at *6 (D. Colo. May 11. 2015) (denying oiqikiyer's motion to dismiss by finding fiiat
plaintifr, a homosexual male, had sufBcienfiy aUeged tbat be feUed to confonn to mate stereotypes by
not laking part in male "braggadocio" abom sexual exploits wifii women, ncit making jokes abom gay
pQots, designating his same-sex partner as beneficiary, and flying wifii his same sex partner on
employer flights) cf Latta v. CXier, 771 F.3d 456, 474 (9fii C^. 2014) (finduig fiiat plamtifiEs bad
sufifciendy established tfaat marriage laws in Idaho and Nevada violated tbe Ecpial Protection Clause of
die Fourteenth Amendment by discriminating cm fix basis of sexual orientation, but also stating that
*fix constitutional restraints the Suprenx Court has long imposed on sex-role stereo^ing . . . may
provide anofixr potentiaUy persuasive answer to defendam's fixoiy."); M^ at 495 CBeizon. J.
concurring) ("pji bears noting tbat tbe social exchision and state discrinunation against lesbian, gay,
bisexual, and transgender pecqile reflects, in large part, disapproval of fixir nonconformi^ wifii genderbased expectatioiis.").
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Sexual orientaticm discrimination and faarassment "[are] often, if not always, motivated by a
desire to enforce faeterosexuaUy defined gender norms." Centola v. Potter, 183 F. Su[qi. 2d
403, 410 (D. Mass. 2002). The Centola court continued:
In fact, stereotypes about homosexuality are cUrecdy related to our stereotypes
about the prcqxr roles of men and women. WfaUe one paractigmatic form of
stereotyping occurs wfaen co-workers single out an effeminate man for scom, in
feet, tfae issue is fer more ccmiplex. The faarasser may discriminate against an
cqxnly gay co-worker, or a co-worker tfaat he perceives to be gay, whether
effeminate or not, because he diinks, "real" men should date women, and not
other men.
!di

Those deeper assumpticms and stereotypes about "real" men and "real" women were sinularly
noted by the ccmrt in Terveer v. Library of Congress m rejecting tbe govemment*s motion to
cUsmiss:
Under Tide V n , aUegations tbat an enqiloyer is discriminating against an
enqiloyee based cm the employee's non-confoimity witb sex stereotypes are
sufficient to establish a viable sex discriminaticm chum. S ^ Price Wateifaouse v.
Hopkms, 490 U.S. 228,251 (1989) ("we are beyond d x day when an enqiloyer
could evaluate employees by assuming or insisting fiiat they matcfa«l fiie
stereotype asscxiat^ with tbeir gnxqi."). Here, Plaintiff faas aUeged that be is
"a facmiosexual male whose sexual orientation is not ccmsistent with d x
Defendant's perception of accqitable gender roles," diat his "status as a
hcmiosexual male cUd not conform to the Defendant's gender stereotypes
asscxiated with men under [fais siqiervisor's] siqxrvisicm or at tfae LOC." and
tfaat "fais orientaticm as faomosexual faad removed faim from [fais siqiervisor's]
preconceived ^fimticm of male." As Plaintiff faas aUeged fiiat Defendant denied
faim promoticms and c;reated a faostUe work environment bec:ause of Plaintiffs
ncmconformity witfa male sex stereotypes. Plamtiff has met fais buiden of setting
forth "a short and plain statement of the claim showing that tfae pleader is
entided to relief"
Terveer v. BUtington. 34 F. Siqqi. 3d 100,116 (D.D.C. 2014) (citations cmiitted) (first quoting
Pl.'s Am. Compl.; fiien quoting Fed. R. C^v. P. 8(a)).
In tfae past, courts faave often feUed to view claims of discriinination by lesbian, gay, and
bisexual enqiloyees in die straigfatforward manner described above."* Indeed, many ccxirts
*' * A review of erases dted for tbe proposition diat sexual orientation is excluded from Title Vn reveals
fiiat many courts sinqily cite eartier and dated decisions iridiout ai^ additional analysis. For exanqile.
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have gone to great lengths to distinguisfa adverse enqiloyment actions based on "sex" from
adverse enqiloyment actions based on "sexual orientaticm." The stated justification for sucfa
uitricate parsing of language faas been die bare condusion that "Tide V n does not prohibit. . .
discriinination Ixcause of sexual orientaticm." Dawson v. Bumble & Bumble, 398 F.3d 211,
217 (2d Cir. 20Q5) (quoting Shnonton v. Runyon, 232 F.3d 33, 35 (2d Cir. 2000)). Fbr diat
reason, courts have attenqited to distinguish discrimmation based cm sexual orientation from
ctiscrimination based cm sex, even wfaUe noting diat die "boideis [between tfae two classes] are
. . . imprecise." W^ (alteration ui origmal)."
Some of these decisions reason that COngress in 1964 did not intend Tide V n to aqqily to
sexual orientation and, therefore. Tide VO could not be inteipreted to prc^bit such
discrimmation. See, e.g., DeSantis v. Pacific Telephone & Telegraph Co., 608 F.2d 327, 329
(9fii Cir. 1979) ("Congress had only the traditional notions of *sex* in mmd" wfaen it passed
Tide v n and fiiose "tractitional notions" did not include sexual orientaticm or sexual
preference.) abrogated by Nicfaols v. Azteca Restaurant Enteiprises, Inc.. 256 F.3d 864, 875
(9fii Cir. 2001).**
in a brief to fix Seventfa Circuit Court of Appeals requesting rehearing liased on various broad
declaratoiy statements diat Tide VU does not cover sexual orientation, the EEOC pomted out fiiat only
one prevKHis Seventh Circuit case had analyzed the cpiestion of coverage of sexual orientation
discriinination under Title VU and fiiat case, decided in 1984, had not lieen reviewed in tight of
subsecpiem decisions sucb as Price Wateifaouse. Instead, a string of Sevoifii Circuit panel decisions faad
simply reiterated fiie bolding in tfae first case without any further discussiorL Br. EECX Supp. Reh*g 89. Muhammad v. CateroiUar Inc.. ECF No. 49, No. 12-1723 (7fii Cir. Oct. 7, 2014). The Sevemh
Circuit denied tbe request for rehearing but reissued its decision withom fix statemenls dial sexual
orientation discriniination is not c:overed under Tide VU. S ^ Muhammad v. Caterpillar, 767 F.3d 694
(7fli Cir. 2014). 2014 WL 4418649 (7* Cir. Sept. 9, 2014, as Amended on Denial of Rehearing, Oct.
16.2014).
" We do not view fiie liorders between sex discrimination and sexual orieiuation as "imprecise." As
we note above, discriminaticm on fix Insis of sexual orientation necessarily involves discrimination on
fix basis of sex.
" Indeed, the Equal Enqiloymem Opportunity Commission's own understanding of Title Vn*s
apptication to sexual orientaticm discrimination has develcqxd over time. Compare Johnson v. U.S.
Postal Serv.. EEOC Appeal No. 01911827, 1991 WL 1189760. at •3 (EECX Dec. 19, 1991) Qmlding
that Tide VU's imibibition of discrinunation liased cm sex does not include sexual ineference or sexual
orientation), and Moniscm v. Dep't of fix Navy, EECX Appeal No. 01930778, 1994 WL 746296, at
*3 (EEOC June 16,1994) (afUrming tfaat Tide Vfl's discrimination prohibition does not inchide sexual
preference or orientation as a basis), witii Morris v. U.S. Postal Serv.. EECX Qipeal No. 01974524.
2000 WL 226001, at *l-2 (EECX Fcsb. 9,2000) (distinguishing Johnson and Morrison and bolding fiiat
complainam stated a valid Tifie VH claim by aUe^ng tbat faer female siqiervisor and former kiver
discriminated against ber on fix tiasis of hex sex). Fonner Acting Chairman of fix EECX Stuart
Ishimaru acknowledged fix vaiying protections to protect LCiBT enqiloyees and explained tfaat federal
decisions have been inconsistent in this area. See Employmem Non-Discrinunation Act of 2009:
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congress may not have envisioned the sqqiUcaticm of Tifie Vn to these situations. But as a
unanimous Court stated in Oncale v. Sundowner Offshore Services, Inc., "stamtory
prohibiticms often go beycmd the princqial evU [tbey were passed to combat] to cover
reasonably conqiarable evUs. and it is ultimately die provisions of our laws rather than the
principal concerns of our tegislators by which we are govenxd." 523 U.S. 75, 79, 78-80
(1998) (holding that same-sex harassment is actionable under Titie VII). Interpreting the sex
ctiscrimination prohibiticm of Titie Vn to exclude coverage of lesbian, gay or bisexual
incUviduals who have eiqxrienced discriminaticm cm the basis of sex inserts a limitation into the
text tfaat congress faas not included." Notfaing in die text of Tide Vn "suggests tfaat COngress
intended to cxmfine tfae benefits of [die] stamte to faeterosexual enqiloyees alorx." Heller v.
Columbia Edgewater Country Chib, 195 F. Supp. 2d. 1212,1222 (D. Or. 2002).
Some crourts faave also relied cm tfae feet tfaat Congress has debated but not yet passed
legislation eiqiticifiy providing protections for sexual orientaticm. See Bibby v. Hula. COca
Cola Botdmg Co., 260 F.3d 257, 261 (3d Cir. 2001) ("Congress faas rqieatedly rejected
legislation tfaat would extend Tide VO to cover sexual orientaticm.")." But tfae Siqireme Court
faas ruled that "[c]oiigressionaI inaction lacks persuasive significance because several ecpiaUy
tenable inferences may be drawn fitim such inaction, including die inference tbat die existing
legislation already incorporated tfae offered cfaange." Pensicm Beixfit Guar. COm. v- LTV
Com.. 496 U.S. 633, 650 (1990) (citation omittecQ (intemal cpiotation marks omitted).
Tfae idea tfaat congressicmal action is required (and inaction is tfaerefore instmctive in part) rests
cm tfae notion tfaat protection against sexual orientation discrimination under Tide VII would
create a new class of covered persons. But analogous case law confirms tfais is not true.
Wfaen ccMirts held that Tide V n protected persons who were discriminated against tiecause of
fiieir relationships wifii persons of another n x e , fiie ccxirts did not thereby create a new
Hearing on H.R. 3017 Before tbe H. Comm. on Educ. & Labor, lllfli Cong. (2009) (statemem of
Stuart J. Isfaimani, Acting Cfaairman, U.S. Equal Enqiloyment Opportunity Ccxnmission).
'^ Tide v n pndiibits discrimmation on dx basts of "sex" widiom fordxr definition or restriction and it
is not OUT province to modity fiiat text by adding Umhations to it. As fix Siqnenx Court noted recenfiy
in a differem context, "[t]be imiblem with this approach is tbe one that inheres in most incorrect
interpretations of statutes: It asks to add words to the kiw to produce wfaat is thought to be a desirable
result. That is Congress's province." EECX v. Abercrombie A Hidi Stores, Irx.. 575 U.S.
(2015), 135 S.Ct 2028,2033,2015 WL 2464053, *4 (2015).
'^ S ^ also Medina v. Incoine Support Div.. 413 F J d 1131, 1135 (lOfii Cir. 2005) (citing Bibby and
Simonton (see infra) wifii ^iproval); Rene v. MGM Grand Hotel, hx., 243 F.3d 1206, 1209 (9fii Cir.
2001) ("Tifie v n has not lieen amended to prohibit discrimination based on sexual orientatkm.");
Simonton V. Runycm, 232 F.3d 33,35 Qd Cir. 2000) ("Congress's refusal to expand the reach of Tide
v n is strong evidence of congressional intern.").
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protected class of "people in interracial relationsfaips." See e.g., Deffenbaugh-WiUiams v.
Wal-Mart Stores, Inc., 156 F.3d 581. 588-89 (5di Cir. 1998), remstated ni relevant part,
WUUams v. Wal-Mart Stores. Inc.. 182 F.3d 333 (5fii Cir. 1999) (en banc). And wben die
Siqireme COurt decided that Tide Vn protecrted persons discriminated against because of
gender stereotypes held by an enqiloyer, it ttid not thereby create a new protected class of
"masculine women." See Price Waterhouse, 490 U.S. at 239-40 ^luraUty cqiinion).
SimUarly, wben niling under Tide VU tfaat discrimination against an enqiloyee because fae
lacksreligicmsbeUefs isreUgiouscUscriminaticm, die courts did not thereby create a new Tide
v n basis of "non-beUevers." SGS e ^ , EECX v. Townley Eng'g & Mfg. Co.. 859 F. 2d. 610,
621 (9di Cir. 1988). These courts sunply ^qiUed existmg Tide VH principles cm race, sex,
andreUgiousdiscrimination to tfaese situations. Furtfaer, tfae Siqireme Court was not dissuaded
by tfae atisence of tfae word "motfaers" in Titie VH wfaen it decided that dx stamte does not
pemut an enqiloyer to have cme hiring poUcy for women widi pre-school chUdren and anodier
for men witfa pre-schocd diUdren. See PhiUips v. Maitin-Marietta, 400 U.S. 542, 543-44
(1971) (per curiam). Tbe courtsfaavegone where die principles of Tide VH have directed.
Our task is the same. We apply the words of the stamte Congress has charged us witb
enforcing. We fixrefore conclude fiiat COnqilainant's aUegaticms of discriminaticm cm tfae basis
of sexual orientaticm state a claim of discrimination on die tiasis of sex. We furdier conclude
tfaat aUegaticms of discriminaticm on die basis of sexual orientaticm necessarily state a claim of
ctiscrimination cm tfae t>asis of sex. An employee could sfaow tfaat tfae sexual orientaticm
discrriminaticmfaeor sfae e^qxrienced was sex discrimination because it involved treatment tfaat
would not have occurred but for fix individual's sex; txcause it was based on the sex of the
perscm(s) die individual asscxiates widi; and/or because it was premised cm the fundamental
sex stereotype, norm or e]q[iectaticm that inctividuals sbould be attracted only to diose of tfae
opposite sex." Agencies should treat claiins of sexual orientaticm discriminaticm as conqilaints
of sex discrimination under Tide VU and process such complaints through the ordinaiy Secticm
1614 piocess.
We rec^igiuze tfaat many agerxies also have separate conqilaint processes in place for claims of
sexual orientaticm discriminaticm. Agencies may maintain, and employees may stiU utilize,
these procedures if diey wisfa. But tfae 1614 process is dx most iqqircqiriate metfaod for
resolving dxse claiins. Agendes sfaould make applicants and enqiloyees aware tfaat claiins of
sexual orientaticm discriminaticm wiU ordinarily be processed under Secticm 1614 as claims of
sex discrimination unless die enqiloyee recpiests that the altemative ccmqilaint process tx used.
CONCLUSION
Accordingly, we cxmclude that COnqilainam's aUegaticms of discrimination cm d x basis of fais
sexual orientaticm state a claim of discriminaticm cm dx tiasis of sex witfain tfae meaning of Tide
" Tfaere may be otfaer dxories for establisfauig sexual orientation discriminatiott as sex discrimination,
on wfaich we egress no cqiinion.
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v n . Furthermore, we conclude that Complaint's imtial EEO txiimselor cxmtact was timely.
We remand tfae Ccmqilainant's claim of ctiscrimination to tfae Agency for furtfaer processing to
determiix its vaUdity on tfae merits.
ORDER
The Agency is ordered to contmue processmg die remanded claims. The Agency sfaaU
acknowledge to die Conqilainant tfaat it faas received tfae remanded daims widiin diirty (30)
calendar days of tfae date tfais decision tiecomes final. Tfae Agency shaU reissue to
Conqilainant a copy of tfae investigative file and also sfaall notify Ccmqilainant of tfae
appropriate rigfats widun diirty (3(9) calendar dqrs of tfae date ifais decisicm beccmnes final,
unless tfae inatter is otfaerwise resolved prior to fiiat time. If tfae COmplainant recpiests a final
decision witfaout a faearing, the Agency shaU issue a final decision on d x merits of fais
ctiscrimination clauns widun sixty (6()) dsys of receipt of Complainant's request.
A copy of tbe Agency's letter of acknowledgment to Ccmqilainant and a copy of the notice fiiat
transmits the investigative fUe and notice of rights must t x sent to the ConqiUance Officer as
referenced Ixlow.
IMPLEMENTATION OF THE COMMISSION'S DECISION (K0610)
Conqiliance with the Commission's corrective acticm is mandatory. Tbe Agency sfaaU subinit
its ccmqiUance report vnfiiia fiiirty QO) calci^ar days of ifae completicm of aU ordered
corrective acticm. Tfae report sfaaU be submitted to d x ConqiUance Officer, Offlce of Federal
Operations, Equal Employment Opportunity Commission, P.O. Box 77960, Wasfaington, DC
20013. The Agency's report must ccmtain siqqiorting dcxnimentation, and the Agency must
send a copy of aU submissions to tfae Conplainant. If tfae Agency does not comply witfa tfae
COmmissicm's order, d x Ccmqilainant may petiticm tfae COmmissicm for enforcement of tfae
order. 29 C.F.R. § 1614.503(a). Tfae Conqilainant also faas fix rigfat to file a civU action to
enforce ccmqiliaiKe witfa fix Comnussicm's order prior to or following an administrative
petition for enforcement
S ^ 29 C.F.R. §§ 1614.407, 1614.408, and 29 C.F.R.
§ 1614.503(g). Alternatively, tfae Ccmqilainant faas die rigfat to file a civU acticm on d x
underlying complaint in acccndance witfa tfae p a r a g r ^ below entitied "Rigfat to FUe a CivU
Action." 29 C.F.R. §§ 1614.407 and 1614.408. A civU action for enforcement or a civU
action on t i e underlying conqilaint is subject to d x deadlhx stated in 42 U.S.C. 2000e-16(c)
(1994 & Sapp. IV 1999). If die Ccmqilainant files a civil acticm, tix administiative processing
of i ^ complaint, inclrating axty petition for enfbrccmcct. wiU be terminascd. S ^ 29 C.F.R.
§ 1614.409.
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STATEMENT OF RIGHTS - ON APPEAL
RECONSn>ERATION (M0610)
Tfae Commissicm may, in its discretion, reconsider tfae decision in diis case if tfae COmplainant
or die Agency submits a written recpiest ccmtaining aiguments or evicfence wfaicfa tends to
estabUsh that:
1.

The appeUate decisicm involved a clearly errcmeous interpretation of material
fact or law; or

2.

Tfae qqxUate decision wiU faave a substantial impact on tfae policies, practices,
or operations oftfae Agency.

Recjuests to reconsider, with siqqiorting statement or brief, must be fUed witfa the Offlce of
Fecleral Operations (OFO) widiin diirty (30) calei^ar dqrs of receqit of this decision or widiin
twenty (20) g«lw«far d ^ of receqit of another party's timely recpiest for reconsideraticm. S ^
29 C.F.R. § 1614.405; Equal Employment Opportunity Management Directive for 29 C.F.R.
Part 1614 (EEO MD-110), at 9-18 (November 9, 1999). AU requests and arguments must be
sulnnitted to tfae Director, Office of Federal Cqierations, Ecpial Enqiloyment Opportunity
Commission, P.O. Box 77960, Wasfaingtcm, DC 2(X)13. In d x atisence of a legible postmark,
tfae recpiest to reccmsider sfaaU be deemed timely filed if it is received liy maU witfain five days
of the ejqiiration of tfae iqqiUcable filing period. S ^ 29 C.F.R. § 1614.604. Tfae request or
oppositicm must also include proof of service cm tfae otfaer party.
Failure to file witfain tfae time period wiU result in dismissal of your request for reccmsideration
as untimely, unless extenuating circumstances prevented die timely filing of tfae recpiest. Any
siqqxnting dcxnunentaticm must l x sutimitted widi your request for reccmsideraticm. Tfae
COmmissicm wiU ccmsider recpiests for reconsideraticm filed after tfae deadline only in very
limited circumstances. S ^ 29 C.F.R. § 1614.604(c).
COMPLAINANT'S RIGHT TO F n ^ A CJVILACmON (R0610)
This is a decisicm requiring the Agency to ccmtinue its administrative processing of your
complaint. However, if you instead wish to file a civU action, you have d x right to file such
acticm in an iqqinqiriato United States District COurt widiin niaety (90) calendar days from the
date tfaat you receive fiiis decisicm. In die alternative, you may fUe a civU acticm after one
bundled m d eigfaty (ISO) calendar days of die date you filed ycxir ccmqilaim widi d x Agency,
or filed your iqqxal widi the COnunission. If ycm file a avU action, you must nanx as tfae
defendant in die conqilaint d x person viiho is d x offlcial Agency head or department head,
identifymg tfaat perscm by fais or faer fidl name and official tide. Failure to do so may result in
tfae cUsmissal of your case in ccxirt
"Ageixy" or "dqiartment" means the naticmal
organizaticm, and not die local office, facUity or department in wfaicfa you work. Fiting a dvil
acticm win temunate fix adnumstiative procesnog of yoor conqilmnt.
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RIGHT TO REQUEST COUNSEL (Z0610)
If you decide to file a civU action, and if you do notfaaveor cannot afford tfae services of an
attorney, ycm may recpiest fixim tfae COurt that the COurt appoim an attomey to represent you
and that the Court also pennit ycm to fUe tfae action witfaout payment of fees, costs, or otfaer
security. S ^ Tide VH of die OvU Rigfats Act of 1964, as amended, 42 U.S.C. § 2000e-5(f)
(1) ("Upcm application by tfae ccmqilainant and in such circumstances as the court may deem
just, the coan aay sqqioint an attorney for such ccnnplainant and may authorize dx
cummiencement of tfae acticm witfaout the payment of fees, costs, or security"); tfae
RefaabUitation Act of 1973, as amended, 29 U.S.C. §§ 791, 794(c). The grant or draual of tfx
recpiest is within fix sole discretion of d x Court. FiUng a request for an attorney with d x
COurt does not extend your time in which to fUe a civU action. Both the recpxst and dx civU
acticm must lx filed within the time limits as stated in the paragraph above ("Right to FUe a
CivU Action").
FOR THE COMMISSION:

;ne B. WUstfn
Acting Executive Officer
Executive Secretariat
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